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51sT CoNGREss, ~
1st Session. j

HOUSE OF E,EPRESENTATIVES. { REPor.T
No. 216~.

DELAWARE INDIANS OF INDIAN TERRITORY.

MAY 27, 1890.-Committed to the Committee of the Whole House on the state of
the Union and ordered to be printE~d.

Mr.

PEEL,

from the Committee on Indian Affairs, submitted the following

REPORT:
[To accompany H. R. 10549.]

The Committee on Indian Affairs, to whom was referred House bill
8283, having had the same under consideration, beg leave to submit the
following as a substitute:
The substitute herein submitted covers all the items enumerated in
original bill except that included in section 1.
The second section of the original bill provides for the payment to the
Delaware Indians for twenty-three sections of lands at $2.50 per acre,
which lands they failed to get as provided in their treaty of 1829. The
failure consisted of the fact that the Government had, prior to sai1l ·
treaty, assigned and transferred the said twenty-three sections to the half-breed Kaw or Kans~s Indians, and therefore could not deliver tlw
same to the Delawares as agreed in the treaty of 1829.
·
Under the treaty of 1860 with these Indians (12 Stat.,.1127) the U niteu
States agreed to pay the Delawares a fair ·valuation for these lands.
That was never done. Under the treaty of 1866 (14 Stat., 794) the Secretary of the Interior was authorized to Hell the remainder of their reservation at a uniform price of $2.50 per acre. There is no evidence to sllow
but what the twenty-three sections under consideration were equally a~
valuable as any that was sold at $2.50 per acre. The Indian Office, ho-\vever, seem~ to think that because the fourteenth article of the treaty of
1866 provided that the Delawares should have the amount of the twentythree sections iu their new reservation in the Indian Territory, and inasmuch as the lands there only cost $1 per aGre, that $1 per acre, with
5 per cent. interest, should be the basis of settlem.ent.
It is not contended that under that or any other treaty the twentythree sections ofland in kind have ever been given these Indians, nor is it
contended thatjn the transaction between the Delawares and the Cherokees, by which the Delawares procured their lauds in Indian TerritorJ·,
that any credit whatever was given to the Delawares. From the booli's,
as shown by office letter hereto attached as a part of this report, that the
Delaware purchase from the Cherokees was 157,600 acres of land, at
$1 per acre, and for that 1he office charged t,he Delawares with the .
price, to wit, $157,GOO, and cn.diteu the Cherokees with the same, which
simply transferred the price to be paid from the Delaware trust f'uud to
that of the Cherokees, the twenty-three sections of land under consideration not be in f.! rrckoned either in kind or its value. so· that provision
of the treat,y of 1866 has never been carried out, and your committee
can not see the jystice of making the price of tbe land they did purchase
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the basis of settlement instead of the reaL \alue of the lands in Kansas
that tbe Government conveyed to them that it did uot have to convey.
According to the treaty of 1820 this land was sold to the Delawares
and they never have bad possession of an acre of it or a dollar for it, so
they have been kept out of the use of the lands as well as its value
for over sixty years. Now, to refuse to pay them less t:h an the value of
it at the time it was sold to them seems toyourcommittee very unjust;
in fact, in ordinary business matters the value of the land at the time
of sale to them in 1829, with reasonable interest, would be the measure
of damages. The office, as will be seen from their appended letter, pro
poses to give or pay $1 per acre (14,720 acres), with 5 per cent. interest
from date of the purchase from the Cherokees of their new reservation
to l\iay 13, 1890, making $15,456, aggregating $30,176.
.At $2.50 per acre, as claimed in the bill, tlle amount would be $36,800,
making a difference of something over $6,000.
Your committee, after a full considerat~on of the case, believe it just
nnd right that they are entitled to $2.50 per acre, the value of the land
at the time the remainder of their reservation was sold, and so recommend. . In the second clause of section 2 of original bill it is provided
that the sum of $26,402 be paid the Delawares for stock stolen from
them. From the office letter hereto appended, it. appears that this
item bas been thoroughly investigated by Special Indian .Agent Pratt
aud found correct, the payment of which is recommended in said letter.
It seems clear that this claim is correct and ought to be paid. Third
clause of section 2 of the original bi1l provides for the payment of
$0,500 to the Delawares for cattle and ponies, as provided in sixth
article of the treaty of 1S60. The Indian Office says that this item bas
never been paid, and recommends its payment, in which your committee
concur.
The remaining clause of section 2 of original bill provides for the
payment of damages to t,h e individual members of the Delaware tribe of
Indians through ·whose lands the Leavenworth, Pawnee and Western
Uailroad was granted right of way. As provided in article 12, treaty of
1854, the Indian Office recommends that the sum of $39,675.16 be appropriated for tllat purpose, and that suit be brought against said railroad
company to re-imburse the Government, and submits a draught to substitute for the orignal item, which draught your committee adopt and insert in the substitute herewith reported, and recommend that said substitute do pass.
•

DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,

Washington, May 20, 1890.
SIR: I am in receipt., l:y indorsement from Hon. S. W. P eel, as follows:
"Please give me your office report on section 2 of tllis bill. In short, on all the bi1l
xcept section l, and greatly oblige. The D<llaware <lelegates are anxious to have
our office report on all or this bill except section 1" of a bill (H. R. 8283) entitled ''A
i.l provi<ling for the payment per cap ita of the trust funds of the Delaware Indians
of tbo Iu<liau Territ~ry, ancl for oJl.Jcr purposes;" also of a letter of May 15, 1890)
1i·om Mr. Peel asking for a report in connection with the said bill on the claim of the
Delawares for. '30,000 aud interest on account of depredations on their timber as per
the fourteenth article of tbe treaty of 18H6 (14 Stats., 797).
That part of the bill on wllich it is desired that this office will report, section 2, is
as follows, vir.:
''SEC. 2. That the following sums be, and the samo are hereby, appropriated out
of any moneys in tbe Trea ury not oLherwise appropriated, to bfl paid to the said
trilJfl in the same manner provided in the foregoing section:
"The sum of thirty-six thousand eight hundred dollars, in paymenli for twenty-
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three sections of half-breed Kaw lands, as provided in the fourteenth article of the
treaty of July fourth, eighteen hundred and sixty-six.
.
·
~''ihe sum of twenty -six thousand four hundred and two dollars in payment for
stock stolen from said tribe, which payment is provided for in the fourteenth article
of the sairl treaty of July fourth, eighteen hundred and sixty-six: Provided, That
said sum shall be ph.id per capita to the persons or their heirs at law who actua.lly
lost said stock, as shown by the report of the Secretar.r of the Interior to Congress,
dated .January thirty-first, eighteen hundred and seventy.
.
"The sum of nine thousand five hundred dollars for ponies and cattle stolen from
said tribe, indemnity for which is provided in the sixth article of the treaty of May
thirtieth, eighteen hnndreu and sixty.
"The sum of twenty thousand dollars, or so much thereof as may be necessary, to
be paid as damages to the i:Q.dividual members of said tribe through whose allott-<ld
lands the Leavenworth, Pawnee and Western Railroad secured right of way, as provided in article twelve of the treaty of May sixth, eighteen hundred and fifty-four:
Provided, That the amount due each member of said tribe claiming such damages
Rhall be determined by the Secretary of the Jnterior.''
In reply I have to say, as to the Hem of appropriation, provided for by second paragraph of the .section above quoted, in payment for twenty-three sections of halfbreed Ka w lands, that from the records and :files of this office it appears that at the
treaty of September 24, 1829 (7 Stats., 327), between the Delaware Indians and the
United States, the boundary of the reservation then set apart for those Indians in
Kansas, included certain lands, amounting to twenty-three sections, or 14,720 acres,
previously set apart for the half-breed Kaw (or Kansas) Indians (7 Stats., 270) and
that, by reason of this previous assignment of the said twenty-three sections oflaud,
the Delawares were deprived of the use of so much of their reservation. By the
treaty of 1860 (12 Stats., ll~7) with the Delawares, it was agreed that a fair valuation should be made by the United States upon lands, "under the direction of the
Secretary of the Interior, and that the amount of said valuation shall be paid the
Delawares."
By the treaty of 1866 (14 Stats., 794), the Secretary of the Interior was authorized _
to sell all the remaining part of the reservation of these Indians, at a uniform price
of $2.50 per acre. As this remaining part of the reservation was sold under provision of the treaty above referred to at $2.50 per acre, to the Leavenworth, Pawnee and
Western Railroad Company, or its successor, it is claimed by the Indians that they are
entitled to receive $2.50 per acre as a fair valuation for the twenty-three sections of ,
half-breed Kaw lands deducted from the area of their reservation in Kansas, and the
bill now under consideration proposes to pay that price.
As, however, the fourteenth article of the said treaty of 1866 repealed the aO'reement on the part of the United States in its treaty of 1860 to pav the Delawa~es a
fair valuation for the said twenty-three sections of land, and in lieu thereof it was
agreed that "the Delawares sha.ll receive, without cost, from the United States land
include~ within their new r~servation to the amount of twenty-three sections, in
place o~ the twentJ:-three sect10nsofha~f-b~eed Kaw lands,'' I am of the opinion that
the Umted States IS now under no obligatiOn to pay the Delawares the price they
ask, or to consider in any way in connection with their claim the value of the Kansas
lands.
The new reservation provided for the Delawares, to which reference is made in the
treaty of 1860, consists of 157,600 acres of land in t.he Indian Territory, which was
purchased from the Cherokees, by an agreement between the Delawares and Cherokees of April 8, 1867, ar,-proved by the President Aprilll, 1867, which aO'reement
was
0
entered iuto in pursuance with the provisions of the fifteenth article of the Cherokee
treaty of 1866 (14 Stats., 803). The price paid the Cherokees for this reservation was
$1 per acre, and in payment thereof the sum of $157,600 was transferred from the
Delaware trust fund to the credit of the trust fund of the Cherokee Nation on the
books of this Government.
No credit wa.s given the Delawares for the twenty-three sections which the Government bad promised they should have without cost, and those Indians are now entitled to have the price of that amount ofland, $14,720, which was improperly deducted
from their trust fund, and used in part payment to the Cherokees for thelandsgranted
by them, restored to their said trust fuud on the books of the United States, and
inasmuch as the saiu Delaware trust fund bears interest at 5 per cent. per annum, I
think it but just and right that the Indians should be paid 5 per cent. on the said
$14,720, from the date when that amount was improperly deducted from their fund.
The transfer from the Delaware fund to the Cherokee fund of the amounts due the
Cherokees l>y the Delawares under their agreement of April 8, 1867, was made May
13, 1869, and 5 per cent. interest on the $14,720, the price paid by the Delawares
for the twenty-three sections of land the Government promised they should have
w>thout cost, from t!Jat date to May 13, 1890, amounte to $15,456, which with the
principal, $14,7-20, makes a total sum which the Delawares are entitled to receive ou
11. U.ep. 7-11
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t of th ·laim now und .r eli n 8ion of '~~:~0, 176, and I have the honor to recomt h:tt th . Hon
ommiltee on lndia,n All air be reqnested to amend that para•r.raph of tlH btU w~1ich relat '• to th said claim by triking out the words "tbirtyt . · thous. 11<1 and tght hundred," and iruwrtiu<r in lieu thereof the words ''thirty
th.ous:mcl out ltnntlrcd and seventy-six." With this amendment the proposition meets
w1th my • pprova.l, and I would r commend its adoption by Congress.
TL s:un n.rticle of the treaty of 1 66, which provides for giving the Delawares
tw nty-thr>e ectio11 of land in their new reservation in place of the twenty-three
ccti n of Kaw Half-breed lands in Kansas, also provides that ''there shall be
reditecl to the Delawares, in the purchase of their new reservation in the Indian
connt,ry, the sum of $30,000, which credit by the United States shall bo received by
tb Del:1 wares as a full settlement of all claims against the Governme.nt for depredationts npon timber to the elate of the signing of tllis treaty."
In the sett.lement of the account between the Delawares and the Cherokees on acconut of the purchase of t.he new reservation for the Delawares in the Cherokee
country, no credit of $30,000 was given these people as provided in this treaty, but it
appears that tue smn of $3 1,000 was appropriated by the Indian appropriation a.d of
March 2, 1RH7 (14 Stats., 500), "to be placed to the credit of the Delawares in the
purchase of their new rese vation in· the Indian country, by provisions of treaty of
July 4, H:l66," and tltat this sum was, under date of April 28, 1874, placed in the l1ands
of Secretary Delano for im'estment to re-imburse the Delaware trust fund froru which
the money was deducted to pay for their new reservation in the Cherokee country. ·
This fund. was invested in tllat year, 1874, in Unrted States bonds, loan of 1865, the
proceec1s of which bonds are 11ow bel<! to the credit o.f the trust fuud of the Delawares.
In the report of tbe Commissioner of Indian Affmrs fo_r the year 1874, at page 149,
the followin<Y io relat.ion to t.his sum of $:30,000 occurs, v1:r,:
"InVl'8fmm~t oj$30,000-for the Delawares.--This investrneut, to be understood, requires
a full explanation.
"An agreement having been made April 8, 1867, between th~ Cheroke~ and Delaware ll::dians, for the sale by the former to the latter of a portron of thetr lands foL'
a new reservation for the Delawares, a transfer of stocl{s amounting to $157,LOO, was
effecte1l May 13, lt!69, upon the trust-fund books of the Department, from fuuds belou<dtw t.o the Delawares to the credit of the Cherokees, being the amount requirel1
to 17aynfor said reservation; but provision bad been made by the 14th article of the
Delaware treaty of July 4, i866, that the United States should credit the Delawan1
Indians with tlte sum of $:\0,000 to aid them iu the purchase of a new reservation,
aud Cotl"'res~:; ~tppropriatetl said amount, by an act approved March 2, 1867 (Stat.,
vol. 14
GUO). This item of $30,000 not having been cowsiderecl in the transfer
above ~·eferred to, it has been invested in United States bonds, in accordance with a
decision of the Second. Comptroller of the Tr·easury, to re-imburse the fund. from
wlJieh tl.Je transfer was made."
The Government has, therefore, carried out its promise to the Delawares in regard
to this matter, and those In1liuns now have no claim on account of depreciations on
their timber prior to the trea,ty of 1866.
The next item of tlle bill on which this office is requested to report proposes to appropriate $25,402 in payment for stock stolen from the Delawares, as provided for in
tbc foni·teenth article of the treaty of July 4, 1866 (14 Stats. 7!)3).
Tile clause of article fourteen of the said treaty of 1!:!66, which has relation to this
claiw, is as follows, viz:
'
"AIHl inasmucll as the Delawares claim that a large amount of stock has been
stolen from them by whites since the treaty of 1854, the United States agree to have
a CH,refnl examination of such claims made, under the direction of the Secretary of
the Interior, and when the value of such stolen stock !'.hall have been ascertaiued,
the same shall Le reported to Congress with a recommendation for an appropriation
to pay for the same; ancl all money appropriated for such purpose shall be paicl to
the owners of said stock."
·
In accordance with this provision of the treaty, this office by direction ofthe Department under elate of Sept,ember 9, 1867, instructed United States Special In1li:m
Agent Jolm Pratt to make a careful examination of the claims referred. to, and ascertain the value of the stock stolen.
In his report of Jaunary 19, 1869, on the subject, Agent Pratt stated the aggregate
of the claims found by him to be just and equitable, at $:26,2'34, but it appears that
upon an examination made in this office errors and omi:>sions were fonncl in the agent's
rt'port which would increase the aggregate to $26,402; and in a report, January '.27,
1870, from this office on the subject, duplicate copies of Agent Pratt's report were
t:ransmittcd to the Department with the recommendation that the sai1l report be apwovcd, autl tbn.t Congress be asked to appropriate the amount of $26,40:l to pa.y the
t aims iu acconlance with the pro_vh-ior1 ofthe treaty.
Uncl r date of January
1870, the Secretary of tue Interior tramnni tted the papers
l tlle matter to the Presulent of the Senate, invited the favorablo consideration of
ll!'f'Otlll

lllt'!Hl

p.
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the subject by Congress, and recommended that the sum found due the Indians be
appropriated t,o pay the claims.
·
·
A copy of House Report No. 1348, Forty-eighth Congress, :first session, which
contains a copy of Agent Pratt's report on these claims and a part of the correspondence of this office and the Department relative thereto, is herewith inclosed; and inasmuch as the claims are just, the amount to be appropriated is sufficient to cover the
ascertained value thereof; and as the United States is obligated .to pay the value of
the said claim as ascertained by an examination made by this Department, this item
of the bill ~;huuld, in my opinion, be adopted by Congress.
.
The third item of the bill upon which my report fs desired proposes to appropriate
$9,500 to pay for ponies and cattle stolen from the Delawares, indemnity for wh~ch
is provided in the sixth article of the treaty of May 30, 1860 (12 Stats., 1129), w1th
those Indians.
The sixth article of tho treaty of 1860 provides that "the United States shall pay
them, within twelve months from the ratification of these articles of treaty and convention * 1f * nine thousand five hundred dollars as indemnity for ponies and
cattle that have been stolen from them by the .whites since their last treaty with the
United States."
It does not appear from the books of this office that this pr Jvision or treaty has
ever been complied with, and in view of the direct promise of the United States in
that treaty to pay the sum mentioned, it would seem to me that the honor of the
Government and good faith with the Indians demand that the appropriation of the
sum proposed should be made. I recommend that this item of the bill be adopted by
the Congress.
·
The other provision of the bill upon which a report from this office is desired bas
relation to the payment of damages to the individual member~> of the Dela~are tribe
through whose allotted lauds the Leavenworth, Pawnee anll Western Railroad secured right of way, as provided in article twelve of the treaty of May 6, 1854 (10Stats., 1048).
This bill proposes to appropriate $20,000, or so much thereof as may be necessary,
to pay the damages due the Indian claimants.
·
I am informally advised that it was the intention of the framers of the bill to appro_..
priat e $30,000 for this purpose, but that by a clerical error the word "twenty" was
used instead of "thirty." As the damages on account of the right of way over the
allotments were appraised by a board convened by this Department in 1866, at
$28,959.41, this statement is believed to be true.
House bill 5618, Forty-ninth Congress, :first session, proposed to make an appropria- ·
tion to p.ty these claims, and under date of March 11, 1886, this office submitted a
' report on the claims and a substitute for the bill, so as to make aporopriation also
for the p ayment of claims for improvements on the land sold to the Leavenworth,
Pawnee and Western Railroad Company, and authorize and direct the Attorney-General to institute legal proceedings against the said railroad company, its successors
or assigns, for re-imbursement to the United States of the sums fomid due the Indians
on account of these claims.
Inasmuch as the United States is responsible to the Delawares for the payment of the claims, both for damages on account of tho right of way over the
allotted lands and for the improvements on lands sold the railroad company and in-'
asmucb as the said railroad company is liable for both, I am of opinion that these two
classes of claims should be considered and acted upon together ; and that provision
should be made at the same time for compelling the railroad company to discharge
its liability in relation thereto.
I have the honor, therefore, to transmit herewith a copy of the report of March 11
1886, on the subject, as embodying the views of this office thereon, and to recommend
that the House Committee on Indian Affairs be requested to strike out the clause of
the bill r elating .to tb~ matter, and i~sert in lieu thereof the following, viz :
The sum of th1rty-mne thousand six hundred and seventy-five dollars a])d sixt,een
cents, of which ten thousand seven and fifteen dollars and seventy-five cents shalliJe
paid to individual members of the said tribe for immprovements upon lands sold to
the Leavenworth, Pawnee and Western Railroad Company, under tl;Je provisions of
the treaty with the Delaware tribe of Indians of date May thirtieth, eighteen hundred and sixty, in accordance with the concluding paragraph of article two of said
treaty, and twenty-eight thousand nine hundred and :fifty-nine dollars and forty-one
cents, shall be paid to the individual members of said tribe through whose allotted
lands the said Leavenworth, Pawnee, aud Western Railroad Company secured right
of way, in accordance with the concluding clause of article three of the said treaty
of May thirtieth, eighteen hundred and sixty: Provided, That the amount to be
paid each member of said tribe claiming indemnity for improvements taken, and
damages on account of right of way of said railroad company through the allotted
lands shall be determined by the Commissioner of Indian Affairs and approved by
the Secretary of the Interior,
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Au 1 tho Att ru •y-G ueral is hereby authorized and directed to institute the nee' . nry J gal proceeding again t the Leavenworth, Pawnee and Western Railroad
mpany, it ucce sors or ns igus, for recovery of the amounts heretofore found by
th D partment of tho Interior, to be due from said railroad company, its successors
or , ign , unuer tb last paragraph of the second article of the treaty with the Delawar tribe of Indiaus of May thirtieth, ei~hteen hundred and sixty, and under the
nclud1ng clause of tho third article of saul treaty, and for damage clone the said
Ill(lians in the taking and destruction of their property by said railroad company,
which sums when recovered shall be used to re-imburse the United States for the sum
appropriated in the foregoing paragraph of this bill.
If amended, as herein suggested, section 2 of the bill under consideration provides
for the payment of just claims which should have been satistied many years ago, and
the payment of which has been repeatedly recommended by this office and the Department, as will be seen from the public documents inclosed herewith.
I recommend that the committee be requested to give its favorable consideration
thereto.
Very respectfully, your obedient servant,
R. v. BELT,
.Acting Commissioner.
The SECRETARY OF THE INTERIOR.
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